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Thank you for inviting me to speak about the ytate of polling data on Ree v Weadk: {410
LS. 11 (1973)). Public opinton is a powerful force in a democracy and should be
collected, scrutinized and presented wilh the ulmaost care. In recenl vears the “laiest
uumbers” have gone from being a footnoie of jowmalistic evidence lo leading the
headlines. Tn many ways, the gravity assigned to public opinion is fitling in & country
whose democratic government is destgned to represent the will of its people. When
collected fairly and accurately, national polling data provide a snapshot of American
impression, opinion and even expectation, grounded in the moment of its capture, and
temperad by the circumstances attending that moment,

What Makes @ Gosd Pofl?

Good polling combines the scicnce of sound methodology with the art of writing
meaningful questions which arc objectively drawn, casily understandable, and likely to
lead to insighdul interpretation. Wlen a pellster follows proper methods, a telephone
survey fielded over several nights of 804 te 1,260 randomly sampled Americans can
aceurately register the opinions of the nation The sumple must also be gathered so thatit
is representative of the population; otherwise the results are not able 1o be generalized 1o
the larwer group. A skilled methodoelogist 1 able o muanage Lhese steps Lo reduce the
amnount ol error in the survey, which lor a national sample should be around + 3%

Queslions must be carelully cralled so that the wording will mean the same thing o all
paricipans and ordered front general 1o specific so that they do not bias the responscs.
Poorly worded instruments icelude double barceled questions that make it impossible 1o
know which porticn responses are directed towards. If is also important to balance
positive and negative options so that opinions are not pushed in either direction, The
pollster must be ulso caretul to aveid asking questions that the respondent likely Tacks the
capacity 1o answer (e.g. “when do you think the Traq war will end?”) and using “feel
ol phraseology™ 1o generale o parlicular answer {e.g | “do yon oppose or support
protechiny the enviromment?™)

Public opinian data on abortion represent a paiticularly interesting case study within my
craft. Too often, results of bad polling questions are used to manutacture or shape public
opinion rather than to measure or reffect ft. The impact of the numbers en national
conversations and deliberations on abortion rights and restrictions should net, and cannot.
be ignored. Justices and legislators de not discount the public’s atritudes on abortion
when adjudicating and designing abortion laws

Far those reasons, [ would like to present the major myths concerning polling on abortion
and Roe v, Wende
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Muth: Al Abortion Questinns ave Created Fyuaf

Complex issues like abortion cannot be fuily “With respect {0 the abortion issue. would
measured just on one dimension. Ttis you eonsider yourself to be pro-choice or
. . . o . i .
lrresponsible to simply ask “arc you pro-life o pro-life?

pro-choice?” about an 1ssuc that lncludes

T . . L .. Pro-ghoive
religion, morality, scicnce, medicing, politics,

5 $ . Pro-life
gender and law, All facets must be considered 2% . Unsuie
in order to reach a valid measure of opinien 1% Mixgd/Neithier (Vol ) .
Trurther, “choice™ is a common word that 2% Dbn't Know What Tarms Mean (Vol))
represents i core‘.«\ mericiun val ue that wh_en i ' RN Y e it 1 Gy 20
presented alone, is ditticult to disagree with tor : RAL003 Adults nadiomswide Mok 3%

many Amcricans.

e sram,

When we do ask Lhat question, we compare it with an individual’s answers on other
aspects ol the abortion debate, such as mandatory waiting period and notification of
parcnts or spouscs. We find that ntany Americans who label themselves as “pro-choice™
also favor limiting the availability of abartiens,

When given a “this-or-that,” “black -or-white™ epticn the dala lean more pro-choice,
Support for the pro-life canp appears when specific types or instances surrounding
aboertions are given, typically introduced on a graduated scale, Ingishtful abortion
questions reveal that while most people will support abortion in seme cases, a much
smaller number support unfettered access to the procedurg,

For example, CWNSUSA Jodd Gatlup routinely ask if abortion should be allegal or
legal under uny, maost or only a tew circumstances. This certainly is a better way to ask
the question than a simple “thumbs up or down,”™ given the patural progress off a woman's
pregnancy and malurity ol a fetus over the nine months of pregnancy. Thal said, the
choiees presented do not help us deepen our wnderstanding of what & respondent may

" PR ' . . IR | . .
CNAY USA Toduy/ Gallup Uo you think abortions should  § 20% Legal Under Any Circumsiances
Le lepal only under auy circumstances. only under cerlain
citcumstances, or illegal inall circumstances? [ Iepal only
wndur verlgincircunstances ask: ] Do you thik abortion shoull § 390, Legal Ouly ina Fow Cirguustimces
be lepal in most cimanuslances orouly in g few shoumstinges?

To%  Tepal Under Most Circumstances

8 _ 3 o 1% Hlegal in All Cirenmstances
Noveriber 2005, N=1.006 Adults walionw ide.

MoD +3% § 3, Mo Opinion (Vol)

have had in mind when she or he selected a particular position over the others.

For example, making a decision between “most” and “a few” circumstances may require
the respondent to know factually what reasons women usually have abortions, ! Liven so,
i plurality of adults (39%7) believe that abortions should be legal only in " few”

T No public available pallivg data s been collected on the public's know ledgs and undersianding of Aoe

)

e b & s em e L
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circumstances. Respondents have no option but 1o hazard their best guess as to what each
answer cholce means. We have no tdea how those “few™ or “most” circumstances
manslale Lo lhe average Amenican.

The Alan Guitmacher Thatitule which eollects nabional abonion statistics reporis that the
top three reasons for terminating pregnancics are: 1) having a baby would interfere with
wotk, school or other responsiblilitics, 23 they cannot afford a child; 3) they do not want
to be a single parent or are having problems with their husband or partner, A superior
pelling question might present these facts about the circumstances that lead to most
abortions betore asking those respondents to opine “under which circumstances” they
would allow abortions.

Another example of a Lless-than-stellar abortion question comes from a NIYC/ Wall Streer
Jonrned poll, Her the abortion issuc is framed according to a conventional sound-bite of
the abortion rights movement, asking if “the choice on abortion should be left up to the
woman and her doctor?” Remarkably, only 55% agreed with that seemingly powerful
statement. Still, the combination of the use of “choice™ and mentioming a doctor, which
suggests that the abortion may be medically necessary, swings a greater percentage of the
public towards abortion on demand. Further, only one middle-of-the-road choice 1s

NEBCWail Street Journal -waich of the following best 55%  Should Be Loltup w a Woman and Her Docter
represents you views about abortion. . The ctowce on ahartion
should be lett up ta the swoman and her doctor, nbortion
should be legal ouly incases wowhich prepnancy resolls (rom
rape or incest or when the life of (e woman is at rish. or
abartion shemld bz illegal in all cirenmstances.™

29%  Lagal Ouly in Cases of Rape/lugesi/Risk (o Wonmmn's
Life

% 1legal in All Cirenmsiances
2% Net Suore (Vel)

May 2005, N- LKA Adults natiomwide,
ME L3 1'% L

offered: “legal only cases of rape/incestirisk to woman’s life.”

Some questions even go so far as to leave out reasonable answer categories. CBS News
in January of this vear asked adults nationwide about their personal feelings on abortion
without offening “not pennitted at all”™ as a choice The other side of the equation, “Tite,”
and more specifically, the life or rights of the fetus, 15 excluded trom the question
altogelber lven with such an egregious onission. 3% volunteered this position

2T Permimed in Al Cascs
CBS News "Whal is your personal Toeling aboul abortivn? T¢

S sreate i an ow
should b pennitiod Do all cases; T0should be peemitted, bt 15%  Permimied But Greater Restrictions Than Mo

subicf:l 0 ;.',rcul:urlc:,tri:liun:, [T TR i§ nove: 11 should be 1% Bermiticd Only IF Rape, Incost or to Save Weman's
penuilied only in cases suclt as rape, iucest and (o save the Like ’

woman's Life: [t should only be permitted w save the weman's

life. 17%  Qnlv Permitted To Save the Woman's Life

Jamuzry 2006 N= 1,137 Adults natioovice 3%, Nom Permined at All. (val}
MoE MoE £30%
i 3% Do Net Enow (Vol)




60

Accordingly 1t seems fairer and more efficient 1o ask survey respondents about abortion
by providing them wulliple, gradualed opiions and language from Roe v. Bde isell*
We have done this in our own work, aind the resulis are telling,

In one such survey, the results to this question were: 10% belicve that abortion should b
“prohibited in all circumstances™ and another 15% affirm that abortion should be legal
only to save life of mother, Nearly one-quaiter (24%) believes that abortion gshould be
legal only in cases of rape. incest, or to save the 1ite of the mother, Combined, more than
half {55%) who favar swonger restiictions than are provided in Koe v. Weode. Twenty-one
percent believe that abortions should be legal for any reason, but not after the first three
months of pregnancy (using the Supreme Court’s language in foe v #ade). That leaves a
remaining 7% who feel abotions should be legal for any reason, but not atver the first six
manths of pregnancy and 9% who suppori 1cgal abortions at any time, for any reagon, [n
otal, 16% of Amcericans decisively support the iegal abortions of babics after the third
month, or tirst rimester, of pregiancy

o, o e -
the poiling company, inc "™ Lake Snelf Perry 16% Prehibited in All Circumstances
Asvociates “Which of he following slacmonts mast 13%  Legal Only te Save Life of Mother
clasely rellects yanr positian on the issue of aboriion?
Abartions shonld be prohibited in all circumstances: 4% Legal Only in Cases of Rape, Incest. orto Save
abertiens should be legal only to save the life of the Late of Mother
mother; abortions should be legal incases of ape. Dxest
ar e save the life of e mother: abortions should be 21%  Abuorlions Should be Leval fur Any Reasan but
Lupal for any reason, but uot alter the Rest three monllis ol altsr (he First Three Momths of Pregiangy
ol presmmey: aboctiong shoukl be lopal Tor any ecasoi . X !
but wol alter the Tirst six monlhy of prepuancy, abotlions T Abomions Shouid bc Legal for Any Reason. bt
should be wllowed al wy lime duzing 4 wowan's tiot. after the First Six Morths of Pregumicy
pregnancy and for an reason. He Abernions Should be Allowesd al An Time,

March 2005, N 300 Adults nationide, Aty Reason

Mok £3%. Split Sample %%  Don't Know/ Refused (Vol)

Amernicans consistently respend im a more “pro-life” manner when asked questions fhat
provide graduated answer categories. In another pell conducted by the polling,
company, inc.™/WomanTrend,” (62%) of respondents chose one of the three pro-lile
positions in the survey, inchicling prohibiiing aborion inder al] ciremnstances (1 7%) o
allowwing 1 rare cirewnstances like saving the life of the mother (14%) or in cases of rape,
ineesl, or 1o save the lile of the mother (31%),

® Pulling by the polling compiuny, iae, "™/ Lake Snell Perry Associates reprasents collaboration with
Celinda Lake. who has becn a pollster for the Demecratic National Commuties (DNC). the Democratic
Ciovemar's Assoaciailon (DGA). DMLY s List. The Winie House Project and Planned Parenthood among,
mam ollers. These daia appear it the hook co-awihored by Mrs. Commeay and Ms. Lake. i+hai 1 eien
Reardiv Weanr: How Amesican Ween dre Oulenly Frosing Polittead, Raeiol, Class anid Rebigiong Lines o
{fagze e HWay Hee Lrve (Froe Press, October 20065)

* This poll was contmissioticd by e National Right to Life Comminee and The Susan B. Anthony List.
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“o of respondents aligned themselves with one of the three pro-choice
positions in the survey, the bulk of which would allow first-trimester abortions only
(21%). An additional 4% would permit second irimester procedures. Notably, anly 1084
of Americans agree with abortion en demand, saying they support abortion [or any reascn
alany time during a woman’s pregnancy. This number has declined sharply over the 33
vears sinec Roe v Wefe, and certainly within the past 10 years since partial-birth
abertion was lntroduced to the Amcrican conscicusncss.

the potling comparnyp, ine.™ ~Which of the following 17 Abortion Should Never Be L.agal
starcents mosi closcly reflects yonr position on the 4% Lgpal Only When Mothas Lif in Duoger
issue of aborion? Aborions should never he legal;
abodions shonld be legal anly when the life of the $1%  Lagal Ouly in Cases of Rape. Incest, or
mother is in danget; abortions should be legal only when Mother’s Lafe in Langer
the lile ol the moiler is in danger or in cases ol tape ar
incest: ahorrions shonld be legal for any reason durmg 21%  Abortions Shmld he Legal far Any Reason
the tivgt throe months, abortions should be legal for sy During First 1 Months
reasna dneing the fiest three months, bt aof after the .
first six manths of pragnancy, abortions should be legal % Abortions Should be Legal far Any Reason
Toe auy ccason alany e during a wonmauw’s. During Firs| & Months
Er;gajangiﬂ\(’;lESPONbEb ARE ROTATED 10%  Abortions Shonld he Tegal at Any Time,
Any Reason
April 2003, 30 Unsure! Don 't Konow; Relused (Yol ¥
N= L0 Adults natdonwide. MoD +3% i

Anolher myth about Roe v Wade (hal is discredited through the polling dala is that
abortion 13 “a woman's issue™ and as such, is tavored much more by women than men.
This stercotype is plaved out by eandidates of both major political partics many times
during the average clection cycle, ¢specially when a male candidate attempts 1o “reach
out to wormnen ”

Yer, an examination of the cross-tabs trom the atorementioned question reveals that
women and young adults do not hold considerably more radical positions an abortion
than the rest of the population. In tact, women were 4 points more likely than men to
believe thal “aboruon should never be legal™ (19%- [5%4, respectively ). while men were
A points more likely than women Lo agree that “abortion should be legal Tor any reason at
any time during a woman's pragnancy” {12%- §%. respectively}.

Age variations were also evident in respondeats’ positions regarding abortion, Groups
aged 45-54 years old and 63+ were more likely than all other age groups to support
prohibiling abortion under all circumstances. Young adulis aged 18-24 were more Bkely
than maost 1 helieve thai “abomtion shoold be legal anly when the life of the mother is in
danger or in cases ol rape or incest” (36%- 31%0). Respondents between the ages of 35-
44 were 4 points more likely than the average respondent to be “pro-abortion” (39%%-
33%) using the six-puint scalc

Tt is also important to remember that while abortion is an important issue to many
Americans, it is not the only tssue of concern, When asked which issuc was most



important in deciding how to cast a ballot in 2004, many other concemns trumped abortion
inimporiance. The economy (14%), the War in lraq (14%), Social Secunily and Meilicare
{10%) topped the list, abotion was the tap vating priority for only 3% af adults *

Mytk: The Majority of the Americarn
Pablic Supports Roe v. Wade

The recent confirmations of Supreme
Court Chicf Justice John Roberts and
Justice Bamuel Alio have brought a
considerable amount of attention to the
1975 Rewe v, Werde decision During the
Tudge Alito hearings, the soon-to-be
Tustice fiolded at least 101 questions on
abortion. That is nearly two-in-ten of the
total (18%), and outnumbers the amount
queries on any other topic.

The

“Wanld you like to see the Supreme Court
make it harder to get an abertivn than it is
now, make it easier to gét an abortion than
" it isnow, er leave the nbility to'get an

aboriionthe same as itis now?”
4% [IARDER
S A%% 0 BAME
i1%. EASIER .
. 2% 7 NOOPINION.(Voly
ABC T it Poni | Decermlbier 2063

M-l

15 icrwide Mok L 3

merican public, in contrast, seented less concemed about Judge Alita’s position on

abortion than the Senators holding the hearings and the press covering them. When
asked: “How important 110 1o you that Alile agrees wilh your posilion an abortion? in

an ABC News! Washingion Post poll,
importance

amajorily (53%) lell that it was of low

In the same poll, Americans were asked if they would like to sce the Supreme Court
make it harder or easier to get an gbortion than it is now, or keep availability the same,
Only 11% tavored relaxing abortion rules, while almest even percentages wanted the

lows to be more restrictive (42%) or stav the same {453%)

Recent polling has reported that
robust numbers of Americans
agree with upholding Ree. In
fact as measured by a CNMN/
1784 Todep/Gallup Poll, more
adults were behind the ruling in
carly 2006 than in late 2005,
potentially beeause of the
emphasis on abortion in the John
Roberts and Samuel Alito

Mg, TR0 Nt

Dhov b

weriirn

confirmations. However, their

question is another example ol irresponsitle polling: “Turning 1o abortion: Would you
like to sce the Suprome Court overturn its 1973 Roc versus Wade decision concerning

" ihe polling compmuy. inc.' ™/ 1 .ake Snell Perry Associates [viatch 2003) X 0D adulis milionwide, Mol

+ 3% Publi

shod in Wit Woasen Readly [Fant: o Amerviecon Bomen Are Quwictly K

feia Politiend,

i, Uhass ol Retigions Fines te U hange the Way e {ve (Free Press, Octeber 2005)

# CNKY USA Todas! Gallup Poll. M- 1006 Adalts sationw ide MoE £5%,
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abortion, or not?” No context 1s given, the public is supposed 1o know exactly what fioe
v, Waede 15 along with the consequences of overiumimg 11

Tlafortunately, omissions like those are the

noiim and when exlra inlormation is supplied it The Supnl-m.;:‘(jm]n Jegalizod ahariion
1s often leading or incomplete. Somc call Roe  32.vears ago in the mitivg known as Roe
v, Wofe a “landmark declsion,” or say it vs, Wade. I thal case cimte hefore the
“legalized abortion,” or “established a . eourt again, wewld you want Al do
constitutional right for wonien to obtain legal vote to uphold Roc vs: Wade, or vate to
abortions in this country”™ without specitying overuny it 5‘"{”" grestion usked in
the restrictions provided in the ruling ._"m":)" "‘\'"""'”"""’_' .’?”‘_[”-’ -

Cuestions never give a complete understanding S Aps A0S

of the case or include language which would . (1% - 63% . UPHOLD.
explain its ruling: states wore not allowed to 33% . 31% COVERTURN

ban abaortion during the firge timester, while Co 9. 5% - NOOPINION
regulations on abortion were [epal in the last six : -

months of presnancy. AR Mews b Pose. eoenk

= ARIE A dul viationde Mok

In December 2005, ANC News) Washingion
Poxt also asked the American public
how they would wantl Alite to vole on

] Lok
the 1ssue ol aborlion. Here, the question All {December 20605} 1%
language suggesly that overlurning Koo Women B
v, Weande would outlaw abortion Men 8%

coupletely. Just over six-in-ten wanted
Tustice Alito to cast a ballot tor

Democrats %

, " 0
upholding Aoe v. Wade although that Independents HY% 29%:
g B . s 47 7
number decreased within the margin of Bopublicans  47% it
error (61% v 64%) in 4 month's time. Liberals  73% 23%
Measured in this manner, a majority of Muderates  72% 26%
conservatives, Bvangelicals and weekly Congervatives 441, 0%
churuhggers would support an Alito No relizion RH% 12%,
vole against the case. Regiatered i Cathalic 39% 7
Dcmqizratsland Independents anc self- Tivangelical Protestant _ 42% 3
identitied liberals and moderates, along, ; "
. . I MNon-Cvangehcal Protesiant 75%
with those who do not practice religion,

Weekly churchgoer 41%

non-Evangelical Protestants and those

who rarely attend church were more Monthly churchgoer  61% 36%
likely than most to want Alito to uphoeld Logs offen/ never 78% 19%

the controversial ruling.

However. there is a clear disjunction botween the numbers of voters who support the
specific provisions of the ruling and those who say they would like to sce Koe 1. Fade
upheld, Tn 1973, Justice Blagkburn concluded that abortion should be available in the first
three months of pregnancy and that the states should be given the ability to regulate
abortion in the final trimesters witl: respect to concerns about the woman's health. When
asked if abaruon should be legal in terms of months like Ree v. Wade does, a combined
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55% of Americans prefer at least some regulation of abortion in the first three months of
pregnancy ® [Lis imperaiive that polling questions go bevond 1he simple calegimzalions
of “Tor er against.” Withowl clanfication, many individuals nay believe thal swverlarming
the 32- year-old ruling will outlaw abortion entirely.

Furthertnaore, Roe v Waeke specifically outlines broad provisions for exemptions well
beyorcl rape, incest and saving the motber’s life, including claims of emational,
psychological and social health as well as the considerations o' a woman's age and
station in hle. In essence Lhe ruling has lell open the door for states 1o allow lale-lerm
abortions for almost any rcason, despite the fact that majoritics of voters in states where
thig question has been tested have echoed the sentiments of nationwide samples in calling
for the outlawing of thess late-term abortions altogether,

These sweeping allowances tly in the face of the vast majority of public opinion. In
2003, CNN L84 Tadery! Gallup Poll” found that 68% of adults think that abortion should
b illasal “in the second three monthy of pregnancy™ and that number rises to an eye-
popping 84% “in the last three months ol pregnaney ™ Lel me stress how unosnal 1t s for
eighl-in-len Americans to agree on anylhing

The American public 18 also clearly againrst abortions for economic reasons, as 61% say il
should be #fega! “when the woman or family cannot afford te raise the child.” Clearly. a
carcful interpretation of polling data demonstrates that fewer people support the tenets of
Hoe v, Wade than is suggested by an up or down, pro-lite or pro-choeice question,

Concluding Thoughts

The methodology and phraseology ol public opinion polling on abortion should be as
carefully considered as the resulis. n cases where the Amencan public is given a (air
chance to volee thelr opinions on the commplex considerations associated with this issue, it
is cvident that most Americans do not suppon abortion on demand and the broad
previgions cutlined in Roe v Wade, And it is unclear whether people even understand
what Rog itself provides,

The need for responsible polling is amplitied when, as here, the 1ssue at hand is both
complicated and changeable, [Jitferent things take place over the course of a pregnancy,
and, thianks to the [ntemet and sonograms, most Americans are aware of that, I the
underlying issue is not static, pechaps the public’s view ol it 13 also non-static. Thig
dynamism and openness should be present in any questions hal deign 1o test the public’s
impressions, cpinions or expectations about it, particularly as those data shape public
discourse and inform legislative action. Thank you.

“1he polling compmuy. inc.' ™/ .ake Snell Perry Associates [viatch 2003) X 0D adulis milionwide, Mol
=+ 3% Split Sample Published iw e Fomics Kenily W o Amevicon omen die Quietly Krosing
Falitical, Raviod, Class aad Reftgions Lines o Change the Way Ne Lhe (Free Press, Octeber 2005)

" Jaunuary 2003, N— 1002 adulis natiouside, MoE £ 3%,
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Mr. CHABOT. Thank you.

The gentleman from Arizona is recognized for 5 minutes.

Mr. FRANKS. Well, Thank you, Mr. Chairman. And thank all of
you again for coming.

My first question is directed toward Ms. Roy. Ms. Roy, you know,
I saw something happen here a little while ago, that one of my col-
leagues to my left on the other side of the aisle here said something
along the lines that, you know, that the real question is, you, is
this a person? And indeed for one of the rare moments I completely
agreed with him, that that is indeed the real question before us.
I know as you deal with women that go through these situations
and post-abortive circumstances, it occurs to me that if they indeed
have some difficulty, that they have made that decision in their
own mind that this was a person. And I guess my first question
to you is, what do you think, given your testimony that abortion
has hurt women, why do you think that that’s true?

Ms. Roy. There’s a universal law that no matter what position
a woman takes regarding the beginning of life, that the end result
of a pregnancy is a baby. Pregnancy equals baby. This is simple ir-
refutable fact. So the myth that it’s tissue causes a cognitive snap
for women as they try to disconnect this truth. And so I don’t get
hung up in where it starts, but I see the women who have tried
for years—the oldest woman I've worked with was 76 and the
youngest was 14. I've worked with women who have aborted single,
multiple, triplets, medical, partial birth, all of it. They come to me
because they are recognizing that there’s been a severe loss and
they cannot keep that apart. It’s called “baby on the brain.” They
have that imprint on them.

Regardless of how long a pregnancy lasts, that woman was a
mother. Regardless of why the pregnancy ended, that woman was
a mother. And that universal truth causes this snap that women
have to deal with, and that’s why regular secular counseling, many
professional counselors, many Christian counselors, do not under-
stand because they don’t always draw the connect. We try to be too
politically correct and don’t recognize that pregnancy would equal
a baby at the end, regardless of the politics at the beginning of it,
and that’s when I see the women who cannot make that connect,
what they choose to do versus what this meant to them, and so
they move to the huge symptomology list that I've noted.

Mr. FRANKS. Thank you, Ms. Roy.

Let me, Professor Alvaré, try to retrofit that question in the legal
sense now. You know the Constitution of the United States says no
person shall be deprived of life, liberty or property without due
process of law. That’s the absolute—if we could say our entire Con-
stitution in one sentence, that would be it. And I'm asking you—
you know, the real struggle today in this panel, in this country, is
deciding whether this unborn entity is person or property, because
after all, it occurs to me that everything in law deals with either
person or property.

I guess my question to you, related to this struggle here, is as
has been mentioned earlier, the state of the law, where does the
law, given Roe v. Wade and Doe v. Bolton, and all the things that
follow there, what does that say about this personhood of the un-
born child, or is it just property? What is the actual state of the
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law today based on those—because I see it in your testimony—just
give us a little perspective.

Ms. ALVARE. Thank you, yes. First of all, it’s important to note
that when the Court, in Roe v. Wade, went on its search for the
meaning of “person” in the Constitution, the way it conducted it
was to look at the use of the word “person” in contexts that clearly
could not have spoken to abortion, who can be a Senator, who can
be a Member of the House of Representatives. There’s no wisdom
on the abortion issue in those sections of the Constitution, and both
self-described pro-choice and pro-life legal experts agree it was a ri-
diculous search.

But they did it anyway, and found that the child is not a person,
So enjoys, unborn, no protection whatsoever, under the protection
for life and liberty and so forth of the Due Process Clause.

What they did and where we are today after Roe and Casey and
Stenberg, is really a situation where, especially because of that
loosely defined health exception, health including—and I'm quoting
from Doe v. Bolton—“all factors physical, psychological, emotional,
familial or the well-being of the woman.” Because it can include po-
tentially anything, and a State must step back and allow abortion
to take place when a doctor says anything of that is involved, there
is really no restriction on an abortion for any reason at any time.

Oh, there are regulations, informed consent, judicial bypass for
a minor, but no restriction at all.

Mr. FRANKS. Mr. Chairman, could I request two more minutes?

Mr. CHABOT. The gentleman’s time is expired. The gentleman is
granted two additional minutes.

Mr. FRANKS. Thank you, Mr. Chairman.

Just to follow that, Professor Alvaré, the right to privacy is often
cited here, and I, for one, believe as you do, that there are even
some enumerated clarity in the Constitution that includes certain
rights to privacy. I, obviously, don’t believe that includes taking an-
other person’s life.

But having said that, if it did, a right to privacy that would in-
clude taking a child’s life, just from a constitutional standpoint,
what action wouldn’t that right to privacy then allow?

Ms. ALVARE. That’s really the difficulty, because it has no self
limit, and that could not be better expressed than in Sandra O’Con-
nor’s explication of the right of liberty, the right of privacy, in the
Casey decision, to include one’s own opinions about things includ-
ing the shape of the universe. It becomes completely subjective.
That absence of a definition there is one of its greatest threats.

Mr. FRANKS. I think that even the pro-abortion perspective often-
times struggles with this person or property, whether this is actu-
ally a life, or if it is just a piece of property. In fact, you know, Ju-
dith Arcana said sometimes a woman has to decide to kill her baby.
That’s what abortion is. That’s a pro-choice author and educator.
Faye Wattleton, former President of Planned Parenthood, said, “I
think we have deluded ourselves in to believing that people don’t
know that abortion is killing, so any pretense that abortion is not
killing is a signal of our ambivalence, a signal that we cannot say
yes, it kills a fetus, but that’s the woman’s body and ultimately her
choice.”
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And I think that’s the reason we struggle so much, Professor
Alvaré, is that somehow in our own hearts in this country, we
know that this is a person. We know that taking a life, that the
mother taking the life of that person has a great impact on her.
And I'm out of time.

Mr. CHABOT. Thank you very much.

Did you want to respond, Professor?

Ms. ALVARE. No, thank you, sir.

Mr. CHABOT. Thank you very much.

I believe the gentleman from New York would like an additional
2 minutes?

Mr. NADLER. Yes. Thank you.

I have two comments. I wouldn’t have sought the time except for
the fact that Ms. Conway came in after you questioning. First of
all, let me be very clear. The question of abortion is when does
something become a human life? A clump of cells, as far as I'm con-
cerned, is property. It is not a human life, and that is why an abor-
tion is fine.

Mr. FRANKS. Would the gentleman yield?

Mr. NADLER. No, I will not yield.

Now, at some point it becomes a human life. When is a good
question. I can’t answer it. But a clump of cells is not a human life.
That’s why stem cell research is fine. That’s why in vitro fertiliza-
tion is fine, and that’s why abortion is fine up until the point where
it becomes a life and then becomes a human being, and I don’t
know where I would draw that line, but sometime certainly before
8 or 9 months of pregnancy.

Secondly, I just want to talk about Ms. Conway’s testimony. Most
of it I agree with in terms of polling methodology. Having said that,
I find two things interesting. One, that in all your questions you
don’t ask about the health of the mother, which is a key question
that ought to be in there. And secondly, I find the entire question
of polling and your entire testimony irrelevant, because polling has
nothing to do with what a person’s constitutional rights should be.
A person has the right of liberty. You can debate how to define
that. A person has constitutional rights.

But as the statement from Justice Jackson in the Barnett case
in 1942 or ’43 that I read in my opening statement, put it: “Our
rights to liberty, our right to freedom of speech, freedom of religion,
et cetera, are not up to anybody’s vote, not up to anybody’s religion,
not the basis of anybody’s political opinion, not subject to the out-
come of any election, and constitutional rights should not be the
question of polling.”

Your polling data is very interesting in terms of how we should
fight political campaigns, et cetera, but is not relevant to whether
Roe v. Wade is rightly or wrongly decided.

Thank you.

Mr. CHABOT. Thank you. The gentleman’s time is expired.

Ms. CoNnwAY. May I?

Mr. CHABOT. Would the gentlelady like to respond? You are a
gentlelady even though you're not one of——

Ms. ConwAy. Thank you, Mr. Chairman.

Congressman Nadler, today is not the first time I heard a politi-
cian even today say that they don’t like polls, but——
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Mr. NADLER. Oh, I love polls.

Ms. ConwAY. Thankfully, as long as there are weathermen, poll-
sters will have a job for sure. I'm a fully recovered attorney and
don’t want to go back that way, so please don’t decimate my indus-
try that badly.

I will say this. Polling always has a role in public policy making,
wherein it allows us some type of touchstone to public opinion, but
also—and in the case of Roe v. Wade, very critically so—public im-
pression, public guesstimation, public optimism, public misinforma-
tion, public ignorance, as it were. And I would submit, with all due
respect to the Committee, that polling helped to fuel something
that is the law of the land right now very recently, called campaign
finance reform, because it was 75, 80 percent in the polls, 55 per-
cent strongly so, and that was—but, Congressman Nadler, that was
passed by, at the time, a Republican-controlled House, a Democrat-
ically-controlled Senate, and signed into law by a Republican Presi-
dent, this President. And the Supreme Court itself referred to poll-
ing the public’s will on campaign finance reform

Mr. NADLER. Would the gentlelady yield for a second?

Ms. CONWAY. Sure.

Mr. NADLER. I have to say this. First of all, I did not denigrate
the great art and science and profession of polling.

Ms. ConwAY. Thank you, sir.

Mr. NADLER. In fact, I said I agree with most of your comments
and methodology. It’s wonderful. I also think it’s perfectly appro-
priate to look at in terms of public opinion, in terms of how we may
want to vote as Members of Congress, as a political branch of Gov-
ernment.

Where I said it was irrelevant is in terms of constitutional rights
and court decisions. The Brown v. Board of Education may very
well have been an unpopular decision at the time it was made.
That’s not to say it is right or wrong. Obviously, I think it was
right. Roe v. Wade may be right or wrong. I think it was right.
Some other people think it was wrong. Whether it’s popular or not
has no bearing on whether it’s correct from a constitutional point
of view. Whether we should do something about it, whether we
should pass a constitutional amendment for that, the polling is le-
gitimate, et cetera, because that’s the will of the people. But what
I said was when we’re talking about whether Roe v. Wade was
rightly or wrongly decided, polling should have no bearing on that,
because public opinion should have no bearing on that.

How we should respond to such a decision, through a constitu-
tional amendment or otherwise, that’s legitimate for polling and
public opinion to have its perfectly legitimate role. That was the
only thing I was trying to say.

Ms. CoNwAY. Thank you, sir. Just one last brief comment. I have
seen polling data—I don’t have it here in front of me—people being
asked, when do you think life begins? And the struggle that even
members of the panel seem to have with that question is very com-
mon to most Americans.

And I don’t have the data in front of me, but I do recall that the
answer to the question, when does life begin, was not the majority
saying sometimes after an 8-pounder is existing his or her mother’s
body. People feel that it begins—that the cluster of cells, as the




69

Congressman from New York has termed them, develops into a

fetus, and what the Court in Roe, 33 years ago, referred to as a

child, some time much sooner than the 8th or 9th month, and at

goint in the pregnancy at which abortions are allowed in certain
tates.

Mr. CHABOT. Thank you. The Chair will yield himself 2 minutes,
and then we’ll be finished. I'll go to you, Ms. Conway, since I didn’t
have a chance to question you.

I think the relevance of the polling to this issue is that I believe
it’s unclear, according to your testimony, whether people even un-
derstand what Roe itself provides. They may think that it provides
some things but it goes far beyond what most people think it really
means.

And to summarize your testimony, I believe, polling data estab-
lishes that the majority of Americans do not support abortion on
demand, but rather support greater restrictions on abortion than
are currently allowed under Roe and its progeny; is that correct,
and would you comment on that?

Ms. CoNnwAY. That is correct, Mr. Chairman, and information
correct, when said restrictions are questioned in surveys in and of
themselves, they usually receive a majority support. Examples: the
interstate transportation of a 15-year-old girl across State lines,
say from Pennsylvania to New York, with her 45-year-old boyfriend
to achieve an abortion, which may by that time be illegal in Penn-
sylvania, without the notification, let alone consent of her parents.
A very striking majority of Americans believe that that is a good
idea to restrict abortion on demand according to that situation.
And, of course, our law already recognizes that a 15-year-old can-
not go to an R-rated movie, cannot get her ears pierced, cannot
drive, vote, without her parents’ permission, in most States, can’t
get married without her parents’ permission. So people just draw
upon their own reasonable common sense.

Restrictions, on late-term abortions, restriction on second tri-
mester or after the first 3 months of a woman’s pregnancy are cer-
tainly heralded by the masses, along with other restrictions for sex
aelection, for example. And, of course, I already talked about the

ata—

Mr. CHABOT. Which is currently legal under current law, that
one could have an abortion because they don’t want a girl or they
don’t want a boy.

Ms. CoNnwAy. It is not specifically prohibited, therefore, it is per-
missible, certainly in some States, and Roe leaves that open.

Again, 61 percent said that they are opposed, in a media-spon-
sored poll, opposed to abortion, and said it, quote, “should be ille-
gal,” used that word illegal, quote, “when the woman or family can-
not afford to raise the child.” So this elitist, somewhat racist sound
bite that many have used to try to keep Roe alive and kicking, all
puns1 intended, is soundly rejected by a majority of the American
people.

I also think something needs to be made, public opinion wise, of
the scare tactic about resorting to the back alleys, resorting to the
back alleys. If you listen, particularly to young people long enough
in focus groups, which are not scientific and are not projection—
and were not part of my testimony for that reason—but if you lis-
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ten to them long enough, they do not believe that the back alley
is somewhere where a medical procedure is going to take place in
this country. They can walk into a Starbucks Coffee Shop on al-
most any corner in almost any State, every State in this country,
in any airport, and get latte done 18,000 ways. They can e-mail a
friend in India and get a response within a minute. And in that
minute, while they’re waiting for a response, research travel and
stocks and weather and everything else they want to know, health
information, educational information, on the Internet, and then get
a response from a friend in India within a minute.

They don’t believe that in the same culture that allows them to
do all of this, that there is going to be a back alley kind of medical
procedure. And so those scare tactics and the out-of-sight out-of-
mind mentality that really fueled the Roe proponents for many
years, I would say has been discredited mainly by medical and sci-
entific developments. Most people in this country tell pollsters they
have seen sonograms. Most people in this country understand that
at some point a pregnancy results in a child, or would have had
it not been artificially interrupted, and that most people under-
stand that if a fetus is left to develop on itself, it will development
into what the Roe Court correctly said was a child.

In essence, ladies and gentlemen, the fetus beat us.

Mr. CHABOT. Thank you very much. I want to thank all the wit-
nesses for their testimony this afternoon. I thought this was really
excellent testimony from all involved. So thank you very much.

If there is no further business to come before the Committee,
we’re adjourned. Thank you.

[Whereupon, at 3:47 p.m., the Subcommittee was adjourned.]



